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requests for extraordinary contractual 
actions under Executive Order 11223. 

750.7101 Authority. 
Under section 633 of the Foreign As-

sistance Act of 1961, 75 Stat. 454 (22 
U.S.C. 2933), as amended; Executive 
Order 11223, dated May 12, 1965 (30 FR 
6635), as amended; and Executive Order 
12163, dated September 29, 1979 (44 FR 
56673), as amended, the Administrator 
of the U.S. Agency for International 
Development has been granted author-
ity to provide extraordinary contrac-
tual relief. The Authority is set forth 
in sections 3 and 4 of Executive Order 
11223, as follows: 

Section 3. With respect to cost-type con-
tracts heretofore or hereafter made with 
non-profit institutions under which no fee is 
charged or paid, amendments or modifica-
tions of such contracts may be made with or 
without consideration and may be utilized to 
accomplish the same things as any original 
contract could have accomplished, irrespec-
tive of the time or circumstances of the 
making, or of the form of the contract 
amended or modified, or of the amending or 
modifying contract and irrespective of rights 
which may have accrued under the contract 
or the amendments or modifications thereof. 

Section 4. With respect to contracts here-
tofore or hereafter made, other than those 
described in section 3 of this order, amend-
ments and modifications of such contracts 
may be made with or without consideration 
and may be utilized to accomplish the same 
things as any original contract could have 
accomplished, irrespective of the time or cir-
cumstances of the making, or the form of the 
contract amended or modified, or of the 
amending or modifying contract, and irre-
spective of rights which may have accrued 
under the contract or the amendments or 
modifications thereof, if the Secretary of 
State or the Director of the United States 
International Development Cooperation 
Agency (with respect to functions vested in 
or delegated to Director) determines in each 
case that such action is necessary to protect 
the foreign policy interests of the United 
States. 

[49 FR 49472, Dec. 20, 1984, as amended at 62 
FR 40469, July 29, 1997; 64 FR 42042, Aug. 3, 
1999] 

750.7102 General policy. 
Extra-contractual claims arising 

from foreign assistance contracts will 
be processed in accordance with this 
subpart, which is similar to that uti-
lized to process claims for extraor-

dinary relief under FAR Part 50, as 
modified to meet the circumstances in-
volved under the Foreign Assistance 
Act and the different authority in-
volved. 

750.7103 Definitions. 

(a) The term approving authority as 
used in this subpart means an officer or 
official having been delegated author-
ity to approve actions under the Execu-
tive Order. This authority is distin-
guished from authority to take appro-
priate contractual action pursuant to 
such approval. 

(b) The term the Executive Order shall 
mean Executive Order 11223 (30 FR 6635) 
as amended, unless otherwise stated. 

(c) The term the Act shall mean the 
Foreign Assistance Act of 1961, as 
amended. 

[49 FR 13257, Apr. 3, 1984, as amended at 49 
FR 49472, Dec. 20, 1984] 

750.7104 Types of actions. 

Three types of actions may be taken 
by or pursuant to the direction of an 
approving authority under the Execu-
tive Order. These are contractual ad-
justments such as amendments with-
out consideration, correction of mis-
takes, and formalization of informal 
commitments. 

750.7105 Approving authorities. 

All authority to approve actions 
under this subpart has been delegated 
to the M/OP Director. 

[50 FR 16086, Apr. 24, 1985, as amended at 64 
FR 42040, Aug. 3, 1999] 

750.7106 Standards for deciding cases. 

750.7106–1 General. 

The mere fact that losses occur under 
a Government contract is not, by 
itself, a sufficient basis for the exercise 
of the authority conferred by the Exec-
utive Order. Whether, in a particular 
case, appropriate action such as 
amendment without consideration, cor-
rection of a mistake or ambiguity in a 
contract, or formalization of an infor-
mal commitment, will protect the for-
eign policy interests of the United 
States is a matter of sound judgment 
to be made on the basis of all of the 
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facts of such case. Although it is obvi-
ously impossible to predict or enu-
merate all the types of cases with re-
spect to which action may be appro-
priate, examples of certain cases or 
types of cases where action may be 
proper are set forth in sections 750.7106– 
2 through 750.7106–4. Even if all of the 
factors contained in any of the exam-
ples are present, other factors or con-
siderations in a particular case may 
warrant denial of the request. These 
examples are not intended to exclude 
other cases where the approving au-
thority determines that the cir-
cumstances warrant action. 

750.7106–2 Amendments without con-
sideration. 

(a) Where an actual or threatened 
loss under a foreign assistance con-
tract, however caused, will impair the 
productive ability of a contractor 
whose continued performance of any 
foreign assistance contract or whose 
continued operation as a source of sup-
ply is found to be essential to protect 
the foreign policy interests of the 
United States, the contract may be ad-
justed but only to the extent necessary 
to avoid such impairment to the con-
tractor’s productive ability. 

(b) Where a contractor suffers a loss 
(not merely a diminution of antici-
pated profits) on a foreign assistance 
contract as a result of Government ac-
tion, the character of the Government 
action will generally determine wheth-
er any adjustment in the contract will 
be made and its extent. Where the Gov-
ernment action is directed primarily at 
the contractor and is taken by the 
Government in its capacity as the 
other contracting party, the contract 
may be adjusted if fairness so requires; 
thus where such Government action, 
although not creating any liability on 
its part, increases the cost of perform-
ance, considerations of fairness may 
make appropriate some adjustment in 
the contract. 

750.7106–3 Mistakes. 
A contract may be amended or modi-

fied to corrrect or mitigate the effect 
of a mistake, including the following 
examples: 

(a) A mistake or ambiguity which 
consists of the failure to express or to 

express clearly in the written contract 
the agreements as both parties under-
stood them; 

(b) A mistake on the part of the con-
tractor which is so obvious that it was 
or should have been apparent to the 
contracting officer; and 

(c) A mutual mistake as to a mate-
rial fact. 

Amending contracts to correct mis-
takes with the least possible delay nor-
mally will protect the foreign policy 
interests of the United States by expe-
diting the procurement program and by 
giving contractors proper assurance 
that such mistakes will be corrected 
expeditiously and fairly. 

750.7106–4 Informal commitments. 

Informal commitments may be for-
malized under certain circumstances to 
permit payment to persons who have 
taken action without a formal con-
tract; for example, where any person, 
pursuant to written or oral instruc-
tions from an officer or official of the 
Agency and relying in good faith upon 
the apparent authority of the officer or 
official to issue such instructions, has 
arranged to furnish or has furnished 
property or services to the agency and/ 
or to a foreign assistance contractor or 
subcontractor without formal contrac-
tual coverage for such property or serv-
ices. Formalization of commitments 
under such circumstances normally 
will protect the foreign policy interests 
of the United States by assuring per-
sons that they will be treated fairly 
and paid expeditiously. 

750.7107 Limitations upon exercise of 
authority. 

(a) The Executive Order is not au-
thority for: 

(1) The use of the cost-plus-a-percent-
age-of-cost system of contracting; 

(2) The making of any contract in 
violation of existing law relating to 
limitation on profit or fees; 

(3) The waiver of any bid, payment 
performance or other bond required by 
law. 

(b) No amendments, or modifications 
shall be entered into under the author-
ity of the Executive Order: 

(1) Unless, with respect to cases fall-
ing within Section 4 of the Executive 

VerDate Aug<31>2005 03:56 Oct 27, 2006 Jkt 208205 PO 00000 Frm 00063 Fmt 8010 Sfmt 8010 Y:\SGML\208205.XXX 208205


